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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 
FLORIDA MEDICAL ASSOCIATION, INC.,  
et al., 
 
  Plaintiffs,  
v.       Case No. 3:78-cv-00178-MMH-MCR 
  
DEPARTMENT OF HEALTH, EDUCATION  
& WELFARE, et al.,   
 
  Defendants,  
 
DOW JONES & COMPANY, INC., et al.,  
 
                          Intervenors. 
____________________________________/ 

 
DOW JONES & COMPANY, INC.’S REPLY IN SUPPORT OF MOTION  

TO VACATE PERMANENT INJUNCTION 

 Dow Jones & Company, Inc. (“Dow Jones”) hereby replies to the Opposition 

(“Opp.”) of Plaintiffs American Medical Association (“AMA”) and Florida Medical Associa-

tion (“FMA”) (collectively, “Plaintiffs”) and to the Response of Defendants Department of 

Health and Human Services and Kathleen Sebelius in Partial Support (“HHS Resp.”), which 

both address the Motions to Vacate the 1979 Final Declaratory Judgment and Permanent 

Injunction in this case.1   

                                                 
1  FMA v. HEW, 479 F. Supp. 1291 (M.D. Fla. 1979) (“1979 Injunction”).  Though the par-
ties refer to this as the “1979 Injunction,” the Intervenors seek to vacate both the permanent 
injunction entered in 1979 and the declaratory judgment, on which the injunction rests.  See, 
e.g., Dow Jones Mot. 5 (seeking “order vacating the Final Declaratory Judgment and Per-
manent Injunction entered in . . . 1979”); id. 30.  Indeed, the declaratory judgment and the 
injunction are inextricably intertwined, and vacation of both is required to secure effective 
relief.  See, e.g., Fla. ex rel. Bondi v. HHS, 780 F. Supp. 2d 1256, 1305 (N.D. Fla. 2011) 
(declaratory judgment is functional equivalent of injunction given presumption Executive 
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A compelling case for vacating the 1979 Injunction has been made by Intervenors 

based on changes of fact and law, but the HHS response is nothing short of a game-changer – 

HHS, after 30 years, now joins the Intervenors in asking this Court to “lift” the 1979 

Injunction.  HHS leaves no doubt that the statutory and jurisprudential bases for the 1979 

Injunction, such as they were, have completely eroded over the ensuing decades as this 

Circuit and others have ruled there is no statutory authorization for such an injunction, 

making “continued enforcement of the injunction improper.”  HHS Resp. 1.  This plainly 

constitutes a “change[] in the governing laws or [their] interpretation” that “renders 

continued enforcement . . .  detrimental to the public interest.”2 

In their Opposition, Plaintiffs acknowledge fundamental changes in the methodology 

for determining reimbursement amounts paid to physicians, the means of reimbursing 

physicians, and the degree of public disclosure of physician-identifying and other taxpayer 

subsidized information now mandated by law.  They do not dispute that the size of Medicare 

and, with it, the fraud and abuse, have grown exponentially, government’s ability to police 

the program is concomitantly outmatched, and Medicare electronic data is an invaluable tool 

to both detect fraud and monitor the government’s efforts in that regard.  They do not dispute 

the substantial evidence of fraud that Dow Jones has been able to marshal, even with the 

                                                                                                                                                       
Branch officials will adhere to law as declared by court) (citing Sanchez-Espinoza v. Reagan, 
770 F.2d 202, 208 n. 8 (D.C. Cir. 1985) (citing Samuels v. Mackell, 401 U.S. 66, 73 (1971))), 
clarified, 780 F. Supp. 2d 1307 (N.D. Fla. 2011), aff’d in part, rev’d in part on other 
grounds, 648 F.3d 1235 (11th Cir.), cert. granted, 132 S. Ct. 604 (2011).  See also Cal. v. 
Grace Brethren Church, 457 U.S. 393, 408-09 (1982) (noting there is “little practical 
difference between injunctive and declaratory relief”). 
2  Dow Jones Mot. 1-2, 18 (citing Horne v. Flores, 129 S. Ct. 2579, 2593, 2596-97 (2009)).  
Accord HHS Resp. 11-12; see also id. 17.  Cf., id. 18 (“[C]hanges in the law and the facts can 
justify an agency change in position.”). 
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limitations imposed by the 1979 Injunction.  But they insist nonetheless that the more things 

change, the more things must stay the same, literally frozen in 1979.  These changes have, 

however, fundamentally altered the calculus so that the privacy interests of physicians no 

longer clearly outweigh the compelling public interest in monitoring a program that now 

consumes one out of every eight federal dollars.  As such, these “changes in the nature of the 

underlying problem . . . warrant re-examination of the original judgment” and “render[] con-

tinued enforcement detrimental to the public interest.”  Horne, 129 S. Ct. at 2593, 2596-97. 

I. SINCE 1979, THE ELEVENTH CIRCUIT HAS RULED THAT THERE IS NO 
STATUTORY BASIS FOR THE 1979 INJUNCTION 

Plaintiffs concede that “[t]his Court’s permanent injunction was grounded in the 

Privacy Act and FOIA Exemption 6.”  Opp. 8 (citations omitted).  As HHS detailed, how-

ever, it has become clear since 1979 that the remedies authorized under the Privacy Act, 

Freedom of Information Act (“FOIA”), and Administrative Procedure Act (“APA”) – the 

only statutory grounds on which the 1979 Injunction issued or could have rested3 – do not 

allow the far-ranging relief Plaintiffs were granted.  With the 1979 Injunction, Plaintiffs 

sought and obtained broad relief prohibiting HEW from disclosing not only the 1977 Medi-

care data it planned to make public, but also any Medicare reimbursements that individually 

identify service providers.  FMA v. HEW, 479 F. Supp. at 1297, 1311.  As interpreted by the 

Eleventh Circuit, “the FMA injunction is broad,” as it “enjoins disclosure of ‘any list’ of 

annual Medicare reimbursement amounts.”4  Judge Scott apparently presumed that the 

                                                 
3  See, respectively, 5 U.S.C. § 552a, § 552, and § 501 et seq. & Ch. 7. 
4  Alley v. HHS, 590 F.3d 1195, 1207 (11th Cir. 2009); see also id. at 1209 (“FMA injunction 
simply is not limited to reimbursement amounts under the old payment system” but “plainly 
bars disclosure of ‘Medicare reimbursement amounts’ without any qualification”). 
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Privacy Act allowed such injunctive relief, perhaps because a consensus had yet to emerge 

that the Privacy Act provided for injunctive relief in only two narrow circumstances, neither 

of which are present in this case.5  But it is now settled law that the Privacy Act authorizes 

injunctive relief only to compel amendment of an individual’s records held by an agency, or 

to order production of the records to that individual – and not the kind of sweeping prohibi-

tion the1979 Injunction embodies (or any similar relief).6  Nor can FOIA serve as the vehicle 

for the injunctive relief Plaintiffs obtained.  See HHS Resp. 13 (citing FMA v. HEW, 479 F. 

Supp. at 1301).  Simply put, “FOIA is a disclosure [law] and does not provide a right of 

action to enjoin disclosure.”  Brancheau v. Sec’y of Labor, 2012 WL 140239, *2 (M.D. Fla. 

2012) (citing Chrysler v. Brown, 441 U.S. 281, 285, 290-94 (1979)) (appeal pending).   

As HHS rightly states, the proper vehicle for enjoining an agency from releasing re-

cords is judicial review under the APA.  HHS Resp. 14-15 (citing, inter alia, Chrysler); see 

also, e.g., Canal Refining Co. v. Corrallo, 616 F. Supp. 1035, 1037 (D.D.C. 1985).  But the 

APA typically limits the scope of review and sweep of relief available.7  In such “reverse 

                                                 
5  Cell Assocs. v. Nat’l Insts. of Health, 579 F.2d 1155, 1161-62 (9th Cir. 1978), was the first 
case to reach this conclusion, slightly predating the 1979 Injunction, though outside this 
Circuit.  See infra note 6. 
6  HHS Resp. 13-14 (citing Edison v. Dep’t of the Army, 672 F.2d 840, 846 (11th Cir. 1982)); 
FAA v. Cooper, 132 S. Ct. 1441, 1459 n.4 (2012) (Sotomayor, J. dissenting)).  See also, e.g., 
Clarkson v. IRS, 678 F.2d 1368, 1375 n.11 (11th Cir. 1982); Doe v. Chao, 540 U.S. 614, 619 
n.1 (2004); id. at 635 (Ginsburg, J., dissenting); Doe v. Chao, 435 F.3d 492, 505 (4th Cir. 
2006); Haase v. Sessions, 893 F.2d 370, 374 (D.C. Cir. 1990); Hanley v. DOJ, 623 F.2d 
1138, 1139 (6th Cir. 1980); Parks v. IRS, 618 F.2d 677, 683-84 (10th Cir. 1980); Kursar v. 
TSA, 751 F. Supp. 2d 154, 162 n.5 (D.D.C. 2010). 
7  See HHS Resp. 15-16.  Significantly, the Privacy Act, FOIA, and APA provide only 
limited waivers of sovereign immunity.  See, e.g., Griffin v. U.S. Parole Comm’n, 47 
F. Supp. 2d 12, 16 (D.D.C. 1999); Clarkson v. IRS, 678 F.2d 1368, 1370-71 (11th Cir. 1982); 
Geronimo v. Obama, 725 F. Supp. 2d 182, 186 n.3 (D.D.C. 2010). 
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FOIA” cases, the APA allows enjoining release of only those records an agency has stated it 

will release or plans to release.  E.g., Doe v. Veneman, 380 F.3d 807, 819 (5th Cir. 2004).  

Hence, a “plaintiff seeking to prevent disclosure under FOIA has no remedy until the agency 

determines [] it will release . . . information.”  Brancheau, 2012 WL 140239, *2 (citing Vene-

man, 380 F.3d at 814) (emphasis added). 

The current data is wholly different in scale, in form and in substance.  The records 

now are many terabytes of electronic data, containing payment information calculated based 

on published rates for billings submitted and paid electronically, offering a degree of accur-

acy and granularity wholly absent from the 1977 tally of annual reimbursements that were 

the subject of the 1979 Injunction.8  Thus, while the APA may permit an injunction reaching 

agency records and factual circumstances that are actually before a court, it could not have 

supported relief that reaches as far as the 1979 FMA Injunction.  See, e.g., Gulf Oil v. Brock, 

778 F.2d at 842-43.  And it certainly cannot control here, where thirty years have passed, the 

nature of records differs from those in the case(s) that came before, the agency’s thinking has 

evolved, see HHS Resp. 17-18, and the FOIA Exemption 6 and Privacy Act calculus has 

shifted.  See Dow Jones Mot. 20-30; see also infra § II.   

HHS is thus correct that “there is no longer any statutory basis for” the 1979 Injunc-

tion.  HHS Resp. 16.  That reality alone is grounds for vacating the 1979 Injunction.  Cf., 

HHS Resp. 12 (“A change ‘in either statutory or decisional law’ can justify Rule 60(b)(5) 

                                                 
8 Even if substantially equivalent data sets may warrant like treatment under the APA, this 
would apply only if the new records are derivatives, summaries, or similar “repurposing” of 
the original records, not to records that are simply of like nature.  See Doe v. FBI, 936 F.2d 
1346, 1356 (D.C. Cir. 1991) (discussing FBI v. Abramson, 456 U.S. 615, 625 (1982)).  Cf., 
Gulf Oil Corp. v. Brock, 778 F.2d 834 (D.C. Cir. 1985). 
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relief.”) (quoting Agostini v. Felton, 521 U.S. 203, 215 (1997)).  As an alternative, it qualifies 

as “any other reason that justifies relief” pursuant to Rule 60(b)(6).  Even if there were not a 

change in the law, “a mistake in the application of the law,” particularly when accompanied, 

as here, by other changes, can be remedied under Rule 60b(6).  Ritter v. Smith, 811 F.2d 

1398, 1401 (11th Cir. 1987). 

II. PLAINTIFFS HAVE NOT REFUTED THAT THE PUBIC INTEREST IN 
MONITORING THE MEDICARE PROGRAM OUTWEIGHS ANY PRIVACY 
INTEREST OF PROVIDERS RECEIVING TAXPAYER DOLLARS 

Plaintiffs concede, as they must, that the 1979 Injunction must be vacated under Rule 

60(b)(5) if circumstances have so changed as to make applying it no longer equitable.9  And 

they concede that the Court must examine changes of law and/or fact that bear on whether 

disclosure of records at issue would be a “clearly unwarranted invasion of personal privacy” 

under FOIA Exemption 6, 5 U.S.C. § 552(b)(6), and the Privacy Act.10  Yet, in the face of 

substantial evidence showing that controlling law now counsels in favor of disclosure, that 

                                                 
9  See Opp. 6.  Accord Dow Jones Mot. 18; HHS Resp. 11-12 (citing Horne v. Flores, 129 
S. Ct. at 2596-97; Agostini, 521 U.S. at 215); see also supra note 2.  Plaintiffs’ quibbles re-
garding the standard of review lack merit.  Opp. 7-8.  That Horne was an institutional reform 
case, where 60(b) relief may be “more often appropriate than in other cases,” id. 8, is irre-
levant.  The same standard applies outside the institutional reform context.  See, e.g., City 
of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 2011 WL 5854639, *5-6 
(D. Minn. 2011); Alliance for Wild Rockies v. Bradford, 2012 WL 1119745, *3 (D. Mont. 
2012).  By contrast, the stricter standard Plaintiffs advocate, Opp. 7 (citing United States v. 
Swift & Co., 286 U.S. 106 (1932)), predates the Federal Rules of Civil Procedure, which 
adopted a more flexible approach.  E.g., Fond du Lac Band of Chippewa, 2011 WL 5854639, 
*6 (citing Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 380 (1992) (construing 
Swift)).  In any event, the standard as stated by Dow Jones tracks the language of the rule 
itself, and this Court has already indicated Horne provides the applicable standard.  See FMA 
v. HEW, 2011 WL 4459387, *15 n.17 (M.D. Fla. 2011). 
10  See Opp. 2 (citing, inter alia, Consumers’ Checkbook v. HHS, 554 F.3d 1046 (D.C. Cir. 
2009)).  Accord HHS Resp. 18-19; Dow Jones Mot. 2, 6, 20, 27. 
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any privacy interests which may have supported the injunction in 1979 have diminished with 

changes in law and policy, and that the magnitude of public interest in physician-identifying 

Medicare reimbursement data has grown, Plaintiffs bafflingly claim that the only relevant 

change since 1979 is the D.C. Circuit’s Consumers’ Checkbook decision, 554 F.3d 1046.  

See Opp. 2, 9-11.  As Checkbook declined to release Medicare data in 2009, Plaintiffs claim, 

three decades of evolved fact and law must be irrelevant and only Checkbook, a decision that 

turned on a materially different request and a materially different record, is controlling. 

A. Plaintiffs have not shown why the Court should disregard the law of the 
Circuit as expressed in News-Press 

Dow Jones detailed why the 1979 Injunction is “no longer equitable” in light of case 

law developed since 1979.  Fed. R. Civ. P. 60(b)(5).  Perhaps most important, this Circuit has 

clarified that those who receive public money cannot expect to keep those government 

payments secret in light of the “enormous” public interest in knowing whether an agency “is 

a good steward of (sometimes several billions of) taxpayer dollars.”  Dow Jones Mot. 21-22 

(quoting News-Press v. DHS, 489 F.3d 1173, 1192, 1202, 1206 (11th Cir. 2007)).   

In response, Plaintiffs claim that there must be no such change because Consumers’ 

Checkbook did not order release of Medicare data.11  Plaintiffs argue Consumers’ Checkbook 

“rejected some of the precise arguments made . . . in this case,” including those involving the 

“public interest in disclosure [that lies] in avoiding [Medicare] fraud and abuse.”  Opp. 9-10.  

If this argument was rejected, however, it was certainly not on its merits.  Medicare waste, 
                                                 
11  Consumers’ Checkbook pre-dates the Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 
119 (2010) (“ACA”), and HHS rules effectuating its data-access provisions, 42 C.F.R. 
§ 401.701 et seq., all of which factor into balancing the privacy and public interests in 
physician-identified Medicare reimbursement data.  Dow Jones Mot. 15, 24-25; see also 
infra, Section II.B. 
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fraud, and abuse – the key to this case, and the subject of both extensive expert testimony and 

reporting in The Wall Street Journal – was, at most, an afterthought in Consumers’ Check-

book.  The public interests asserted by Checkbook in the district court were assessing quality 

of care and the experience level of Medicare providers: (1) whether Medicare accepts and 

pays physicians with insufficient experience to perform difficult procedures; (2) whether it 

allows under-qualified doctors to tackle high volumes of difficult procedures; and (3) 

whether Medicare physicians’ practices conform to extant guidelines.  502 F. Supp. 2d 79, 84 

(D.D.C. 2007).  The appellate court concluded that this information did not serve to allow 

“the public to determine what HHS [is] ‘up to,’” Opp. 10 (citing 554 F.3d at 1059), but rather 

speaks only to the efficacy of physician conduct. 

Conspicuously absent from the district court’s recitation of public interests asserted 

by Checkbook, however, is the data’s value in monitoring the government’s ability to police 

Medicare fraud and abuse.  It was first discussed on appeal, see 554 F.3d at 1054, where the 

court rejected it as “an unsupported suggestion” that was not accompanied by “any evidence 

of alleged fraud the requested data would reveal.”  Id.; see also id. at 1055 n.5.  It is thus not 

the case, as Plaintiffs claim, that “Consumers’ Checkbook expressly acknowledged the 

evidence submitted by Checkbook – similar to the evidence submitted by Dow Jones here – 

that ‘Medicare is especially susceptible to fraud.’”  Opp. 27-28.  To the contrary, the 

appellate court (referring to Checkbook as CSS) said: 

CSS next contends that disclosure of the requested data will 
serve the public interest by revealing fraudulent Medicare 
claims made by physicians . . . . But CSS has not provided any 
evidence of alleged fraud the requested data would reveal.  In 
United States Department of State v. Ray, the Supreme Court 
rejected the respondents’ “asserted [public] interest [under 
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FOIA Exemption 6] in ascertaining the veracity of the inter-
view reports” prepared by the State Department based on 
interviews with Haitian nationals involuntarily returned to 
Haiti.  The respondents had not presented “a scintilla of 
evidence . . . that tends to impugn the integrity of the reports.”   
The Court noted: “If a totally unsupported suggestion that the 
interest in finding out whether Government agents have been 
telling the truth justified disclosure of private materials, 
Government agencies would have no defense against requests 
for production of private information.”  Similarly, if an 
unsupported suggestion that an agency may be distributing 
federal funds to a fraudulent claimant justifies disclosure of 
private information, the agency would have no defense against 
FOIA requests for release of private information. 

554 F.3d at 1054.  Conversely, in this case, copious evidence of actual fraud and waste was 

marshaled, distinguishing it from Consumers’ Checkbook’s “unsupported suggestions.”12 

Even as they emphasize Consumers’ Checkbook, Plaintiffs ignore more relevant 

developments.  They suggest that News-Press and Multi Ag Media LLC v. USDA, 515 F.3d 

1224 (D.C. Cir. 2008), represent more of the same because they applied the “same balancing 

analysis” as FMA v. HEW.  See Opp. 11-12.  To be sure, Multi Ag and News-Press applied 

the same legal standard on the privacy/public-interest balance, but they came out the other 

way on a very similar issue, deciding that disclosure of management of taxpayer dollars 

outweighs whatever disclosure reveals about an individual’s financial situation.  Dow Jones 

                                                 
12  Defending the D.C. Circuit decision, the Solicitor General likewise argued it rested on 
“fact-bound conclusion that the [] data petitioner [sought] . . . would not . . . be useful for any 
of the public-interest[s] . . . posit[ed].”  Br. of Fed’l Resp’ts in Opp’n to Cert., Consumers’ 
Checkbook v. HHS, No. 09-538, 2010 WL 942805, *8 (U.S. Mar. 15, 2010).  The AMA went 
a step further in its reply brief on appeal, claiming Checkbook’s insistence that the “frequen-
cy of performance of a particular procedure” was “evidence of expertise” undercut its belated 
claim that frequency of procedures would reveal fraud.  Reply Br. for Movant-Intervenor 
American Medical Association, Consumers’ Checkbook v. HHS, No. 07-5343, at 9-10 (D.C. 
Cir. July 1, 2008). 
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Mot. 21, 23-24.  This reflects a relevant change in law, especially as News-Press (and not 

Consumers’ Checkbook) is the law of this Circuit.   

For example, News-Press clarified that “those who receive a governmental benefit” 

cannot expect to keep those payments secret.  Id. (quoting 489 F.3d at 1202).13  Simply 

pointing out that this holding came under the same legal standard applied in FMA v. HEW 

misses the point.  Plaintiffs likewise seek to distinguish Multi Ag Media, which ordered 

disclosure of records identifying individuals receiving agriculture subsidies, on grounds that 

patients rather than HHS select recipients of Medicare reimbursements.  Opp. 12.  But the 

programs here and in Multi Ag Media are more similar than Plaintiffs realize, in that the 

government does decide which providers qualify for Medicare reimbursements.  It even 

                                                 
13 By using the term “government benefit,” New-Press distinguished government payment 
data from the type of highly personal records protected by the Privacy Act.  489 F.3d at 1202 
(Exemption 6 was “‘intended to cover detailed Government records on an individual which 
can be identified as applying to that individual and not the facts concerning the award of a 
pension or benefit’”) (citation omitted).  It did not distinguish government payments 
classified as “benefits” or relief from other government payment data.  Thus, the DC Circuit 
relied in part on News-Press in releasing data on agricultural subsidies intended not to aid 
particular farmers but to “promot[e] a stable and abundant American food supply,” because 
“there is an obvious legitimate public interest in how taxpayers’ money is being spent, 
particularly when the amount is large.”  Multi Ag Media, 515 F.3d at 1226 (citation omitted).  
If anything, the rationale for release is far stronger in the case of professionals being paid for 
their services.  News-Press concerned disaster victims who “may feel some stigma” when 
their lack of private insurance and status as home renters is revealed, but the court 
nonetheless found the public interest in the management of government payments 
outweighed those privacy interests.  489 F.3d at 1202.  By contrast, “[p]ractitioners who 
contract with the government to provide medical services in exchange for federal payments 
perform a quasi-public function.”  Public Citizen Health Research Group v. HEW, 477 F. 
Supp. 595, 603-04 (D.D.C. 1979), rev’d on other grounds, 668 F.2d 537 (D.C. Cir. 1981). 
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excludes from Medicare physicians who defraud the system, one reason claims data provides 

insight into how well the government carries out its functions in this regard.14 

B. Plaintiffs failed to meaningfully refute that providers’ interest in privacy 
has diminished 

Dow Jones’s Motion also showed that the privacy interest of the providers in what 

they receive from taxpayers has significantly diminished as this same information has been 

released to the public.  HHS regularly released this same Medicare claims data to RTMD as 

matter of course from 2001 to 2007 under FOIA requests, without a single complaint from a 

provider.  Dow Jones Mot. 24.  The Affordable Care Act of 2010 requires HHS to release 

this data to “qualified entities,” who are then required to publish that data and may identify 

payments to individual providers.  Id. 24-25.  Congress has so roundly repudiated the notion 

that Medicare payments should be secret that it mandated publication of this information 

through the ACA and introduced bipartisan legislation aimed at nullifying the 1979 

Injunction.  Id. 15-16, 24-25.  Meanwhile, Medicare payment data no longer sheds light on 
                                                 
14  Plaintiffs also cite several cases for the general and noncontroversial proposition that 
“courts have often” found “a privacy interest in nondisclosure of [identities] in connection 
with financial information.”  Opp. 13-14.  However, Lepelletier v. FDIC, 164 F.3d 37 (D.C. 
Cir. 1999) (cited Opp. 13, 23), identified a privacy interest in depositors’ names and amounts 
owed, but only “a slight one,” id. at 47-48.  Painting & Drywall Work Pres. Fund, Inc. v. 
HUD, 936 F.2d 1300 (D.C. Cir. 1991) (cited Opp. 12-13, 19, 27), and Nat’l Ass’n of Retired 
Fed. Employees v. Horner, 879 F.2d 873 (D.C. Cir. 1989) (cited Opp. 13), both found 
identifying individuals and funds they were to receive triggered privacy interests in avoiding 
solicitation, 936 F.2d at 1303; 879 F.2d at 878, a rationale for nondisclosure the Supreme 
Court later criticized.  Sorrell v. IMS Health, Inc., 131 S. Ct. 2653, 2669 (2011).  In any case, 
Dow Jones has never disputed that, in some contexts, individuals have privacy interests in 
their financial information.  Rather, Dow Jones made clear that it depends on the character-
istics the information reveals, and the likely consequences of disclosure.  Dow Jones Mot. 21, 
24.  Ultimately, Plaintiffs do not – and cannot – really dispute that “[o]ver the last 33 years, 
FOIA[‘s role] as a broad disclosure statute” has grown, as has the recognition that “even [if] 
there [is] some minimal privacy interest . . ., [it] shrinks considerably” when public funds are 
at stake.  Id. 20, 22-23 (citing cases). 

Case 3:78-cv-00178-MMH-MCR   Document 61   Filed 05/24/12   Page 11 of 24 PageID 1329



12 
 

what a provider charges non-Medicare patients.  Id. 25.  Plaintiffs have not refuted that a 

number of developments that diminish the privacy interests underlying the 1979 Injunction.  

Id. 24-27.  In most cases, they do not even try.   

First, Plaintiffs do not dispute that, after the 1979 Injunction (and after Checkbook), 

the ACA began to require that physician payment data must be released publicly, diminishing 

privacy interests therein.  Id. 24.  Plaintiffs attempt to undermine the ACA’s import by noting 

that its release procedures limit disclosure to “qualified entities” and build in various proce-

dural safeguards.  Opp. 23, 33-34.  But the requirements for the organizations that process 

the data do not change the fact that the ACA requires Medicare reimbursement data of 

individually identified doctors to be made public, showing Congress sees the value of public 

disclosure.  Plaintiffs seem to believe “qualified entities” are a necessary buffer to tell the 

public what the reimbursement figures mean (and do not mean), id., and apparently would 

prefer that others – like the media, or members of the public themselves – not take it upon 

themselves to digest the information.  Putting aside the arrogance of that position – typified 

by the claim that the public and the press cannot be expected to understand such esoteric 

concepts as the difference between a doctor’s revenue and her profit, Opp. 14-15 – that is not 

what the ACA requires.  Rather, it requires public release of data, whether or not a physician 

so identified objects.15   

                                                 
15  Plaintiffs cite another federal law, the Health Care Quality Improvement Act of 1986, as 
“significant” in its failure to release data on medical malpractice payments, sanctions, and 
adverse professional review actions.  Opp. 15 (citing 42 U.S.C. § 11101 et seq.).  But that 
statute has nothing to do with income data or government expenditures and involves, if 
anything, far more sensitive information. 
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And FOIA itself rejects the “only we know best” attitude Plaintiffs espouse and 

reflects the judgment that citizens – and the press as their surrogate – can be trusted with 

such information.  See, e.g., Freedom of Information Act, Memorandum for the Heads of 

Executive Departments and Agencies, 74 Fed. Reg. 4683 (2009) (FOIA “is the most promi-

nent expression of a profound national commitment to ensuring an open Government.  At the 

heart of that commitment is the idea that accountability is in the interest of the Government 

and the citizenry alike.  The Freedom of Information Act should be administered with a clear 

presumption: In the face of doubt, openness prevails.”).  Just because agency records subject 

to FOIA may be misleading, or even actually inaccurate, is irrelevant to whether they must 

be disclosed.  See, e.g., Public Citizen Health Research Group v. HEW, 477 F. Supp. 595, 

603-04 (D.D.C. 1979) (withholding under Exemption 6 not warranted even though privacy 

interest was implicated and “[d]isclosure of physician identities . . . raise[d] the prospect of 

misleading publicity, possibly unwarranted professional and public criticism, and damage to 

professional reputation”), rev’d on other grounds, 668 F.2d 537 (D.C. Cir. 1981); see also 

Petroleum Info. Corp. v. Dep’t of Interior, 976 F.2d 1429, 1436 (D.C. Cir. 1992); Morton-

Norwich Prods., Inc. v. Mathews, 415 F. Supp. 78, 81 (D.D.C. 1976).  

Second, Plaintiffs effectively concede through their silence that the risk of introduced 

errors in Medicare reimbursement data – a concern the court noted sua sponte when granting 

the 1979 Injunction, see FMA v. HEW, 479 F. Supp. at 1297 – has been greatly reduced with 

the advent of electronic billing.  See Dow Jones Mot. 25-26.   

Third, Plaintiffs do not dispute that Medicare payment data no longer offers any in-

sight into the rates individual providers charge and collect for their service, which, in turn, 
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comprises their total income.  Id. 25.  Plaintiffs attempt to explain away this development, 

arguing “the privacy interest of physicians that justified withholding reimbursement records 

in 1979 . . . is in physicians’ income, not in the amount they charge . . . on a per-procedure 

basis” because rates “are provided to any patient or insurer who asks.”  Opp. 18-19.  Of 

course, aggregate reimbursement totals also are available to insurers paying the bills, and 

information about patient care is available both to patients and their insurers.  As Plaintiffs 

take pains to point out, limited release upon request is different than public release.  In any 

event, whether front and center in 1979, any concern about competitors knowing a 

physician’s customary charges for specific procedures has vanished with the advent of 

published reimbursement rates set by HHS.  

Fourth, Plaintiffs do not dispute that this same information was released to Alley for 

years, without a single complaint.  Dow Jones Mot. 24; Alley Mot. 14.  Plaintiffs claim, with-

out support, that “Physicians whose information was wrongly disclosed to Alley were not 

aware of the disclosure, and for that reason cannot be expected to have complained about it.”  

Opp. 22.  It is difficult to imagine this is the case, since (among other things) the fact was 

discussed by the Eleventh Circuit in the Alley litigation.  It was also emphasized, among 

many other places, in a report to the AMA membership at its 2009 annual meeting.16   

Nor do Plaintiffs dispute that they were unable to produce any evidence to support the 

claim that doctors might exit Medicare if the data were publicly available.  Plaintiffs claim 

                                                 
16 See http://www.ama-assn.org/resources/doc/hod/a-09-bot-reports.pdf, at 105 (“For several 
years, Alley and RTMD had submitted FOIA requests to HHS for information concerning 
Medicare payments for Alabama and surrounding states. The requested information, which 
was similar to that [] in the Consumers’ Checkbook case, would identify amounts received by 
specific physicians.  Until 2007, HHS routinely supplied the requested documents.”). 
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“Dow Jones suggests that physicians are indifferent to maintaining the privacy of Medicare 

reimbursement records because the Associations did not produce in discovery any surveys 

suggesting that doctors might exit Medicare were the public to gain access to payment 

information.”  Opp. 24 n.6 (quotation marks omitted).  But Dow jones did not request 

“surveys” in discovery, it requested surveys or any other evidence that providers might exit 

Medicare if taxpayer expenditures were removed from the veil of secrecy.  Dow Jones Mot. 

26.  Neither Plaintiffs nor HHS provided any evidence.  This is not surprising; as the prospect 

that physicians would leave Medicare if there was a chance their reimbursement payments 

could be made public (Opp. 24 n.6) is far-fetched.  As Dow Jones noted, by all accounts the 

biggest issue facing Medicare providers over the last several years has been the cap on 

reimbursements and the threat that it will be lowered even further.  Dow Jones Mot. 26-27; 

cf., Tuttle Declaration [dkt 57] ¶ 6.  And yet, even with the specter of even more severe 

austerity in the program, Medicare participation has become nearly universal.  Even when 

Congress passed the ACA, requiring public release of Medicare payment data HHS to release 

Medicare claims data, there was no outcry from physicians about leaving Medicare.   

In lieu of such objective evidence, Plaintiffs put forward Declarations by two of their 

own trustees which purport to “establish that physicians who treat Medicare beneficiaries . . . 

have a substantial privacy interest in their financial information.”  Opp. 14.  Putting aside the 

self-serving nature of declarations from their own trustees, these claims are inadequate on 

their face.  For example, Plaintiffs trumpet Dr. McAneny’s claim that “[p]ublication of her 

revenues from Medicare would suggest to patients, who do not have access to 

Dr. McAneny’s cost information and who lack sophistication regarding the costs involved, 
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that she actually nets over $15,000 each time she administers [a drug] to a patient.”  Opp. 14-

15.  As Professor Malcolm Sparrow’s declaration made clear, nearly every other entity paid 

with taxpayer dollars has this payment information posted on government-run, publicly 

available websites.  Dow Jones Mot. 15-16.  That this is the best argument Plaintiffs can 

muster – i.e., that this Court should keep taxpayer spending secret because non-physicians 

are incapable of understanding the difference between revenue and profit – is deeply telling. 

Plaintiffs’ last-ditch effort is to claim that their members have a reliance interest in 

secrecy.  This is wrong on the law.  While an explicit government promise of confidentiality, 

“made in good faith and consistently honored, should generally be given weight on the 

privacy side of the scale,” even it “should not be given determinative weight where the public 

interest in disclosure is high and the privacy interest in the information would otherwise be 

low.”  Washington Post Co. v. HHS, 690 F.2d 252, 263 (D.C. Cir. 1982).  Among other 

reasons, “to allow the government to make documents exempt by the simple means of 

promising confidentiality would subvert FOIA’s disclosure mandate.”  Id.  Here, there was 

no cause for reliance, let alone an explicit promise.  Plaintiffs cite just a single, unpublished 

decision withholding similar data in the three decades between the 1979 Injunction and 

Consumers’ Checkbook, while ignoring the fact that Consumers’ Checkbook explicitly 

declined to rule on the 1979 Injunction and the Eleventh Circuit in Alley strongly suggested 

the time had come to vacate it.  Plaintiffs also ignored legislative action to open these 

records.  Perhaps most importantly, Plaintiffs fail to explain why settled expectations are 

relevant to the only question currently before the court – whether the injunction should be 

enforced prospectively.   

Case 3:78-cv-00178-MMH-MCR   Document 61   Filed 05/24/12   Page 16 of 24 PageID 1334



17 
 

C. Plaintiffs have not disputed Dow Jones’s showing that the interest in 
being able to monitor use of public funds has grown since 1979 

Even if Plaintiffs had shown a substantial privacy interest, that is not enough under 

Exemption 6.  Instead, the privacy interest must clearly outweigh the interest in disclosure.  

As Dow Jones’s Motion made clear, Medicare has grown twenty-fold in nominal dollars, 

and nearly three-fold as a percentage of the total federal budget, since 1979.  Meanwhile, the 

Attorney General labeled Medicare fraud the “number two crime problem in America” and 

the General Accounting Office classified it as “high risk for fraud, waste, abuse, and 

mismanagement.”  Dow Jones Mot. 9-10.     

Yet again, Plaintiffs do not dispute the extensive evidence regarding the scope of 

Medicare fraud, its growth, or its causes.  Plaintiffs respond with a collective shrug, arguing 

“[f]raud also existed in 1979” and that “ the only question before the Court in analyzing 

FOIA Exemption 6 is whether the requested records would allow the public to monitor 

government performance” rather than “whether releasing them would serve generally 

salutary policy goals.”  Opp. 27-28.  But the fact that Medicare fraud is not entirely new does 

not mean its explosive growth is not a changed circumstance.  And monitoring Medicare 

fraud, and the government’s efforts to combat it, is of course relevant to evaluating 

“government performance.”   

Dow Jones came forward with extensive evidence that Medicare fraud has exploded 

since 1979 due in part to a transition to electronic billing, as well as evidence that these more 

timely, more accurate records make public oversight over the Medicare program far more 

feasible.  Plaintiffs concede this change to electronic billing “has assuredly occurred since 

1979,” Opp. 30, but claim the change is meaningless because, “if fraudsters are able to obtain 
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Medicare funds and ‘vanish’ before even HHS is aware of the fraud, it is simply implausible 

that an outside entity like Dow Jones could somehow prevent the fraud.”  Opp. 30.  Plaintiffs 

are incorrect.  The press and public have played a role in uncovering fraud, waste, and abuse 

in the Medicare system.  See Dow Jones Mot. 12-14.  The mere fact of public access to and 

disclosure of the data deters fraud and abuse before it occurs.  Id. 30.  Even Consumers’ 

Checkbook, on which Plaintiffs primarily rely, opined that “the requested data would serve 

the public interest by allowing the public to ‘more easily determine whether [the 

government] is catching cheaters and lawfully administering its subsidy and benefit 

programs.’”  554 F.3d at 1054-55.  Plaintiffs are dismissive of the added value that public 

and press scrutiny provides, but law enforcement is not.  Sparrow Decl. ¶ 46.  Indeed, the 

press may have access to whistleblowers who, for obvious reasons, may be reluctant to speak 

with law enforcement.  The public and press cannot take the place of law enforcement in 

chasing fraud and Dow Jones has never made such an assertion.  But the shift to electronic 

billing has both increased Medicare fraud and strengthened the public interest in overseeing 

Medicare, while at the same time providing the public better tools for doing so. 

Indeed, Plaintiffs cannot meaningfully dispute that Dow Jones and others have used 

claims data to uncover fraud and expose inadequacies in government oversight.  Plaintiffs 

instead counter that Dow Jones “ultimately reported on only two dozen physicians and half a 

dozen practices or hospitals ‘as likely cases of fraud or abuse,’ id. – a number that is less than 

0.0037 percent of the total number of providers whose records Dow Jones was permitted to 

examine.”  Opp. 29.  Putting aside that Plaintiffs apparently believe “only” a couple dozen 

cases of suspected waste, fraud, and abuse are de minimis and the irony that the limitations 

Case 3:78-cv-00178-MMH-MCR   Document 61   Filed 05/24/12   Page 18 of 24 PageID 1336



19 
 

imposed by the 1979 Injunction at Plaintiffs’ insistence are the reason there are not more, 

Plaintiffs’ characterization is inaccurate.  What Dow Jones actually said was: 

[A]pproximately 75,000 providers among approximately 
811,785 providers in the 5% sample of Medicare beneficiaries 
contained in the Carrier File to which Dow Jones had access 
had billing totals two standard deviations above average by 
procedure, and 5,000 had billing totals five standard deviations 
above average by specialty ….   

Dow Jones identifie[d] approximately two dozen individual 
physicians as likely cases of fraud or abuse, and at least half a 
dozen practices and/or hospitals, accounting for an unknown 
number of physicians.  These are cases where Dow Jones was 
able to supplement its statistical suspicions, which ran into the 
tens of thousands, with additional information.  But as also 
discussed in the Declarations, the ability to supplement its 
suspicions was limited by Dow Jones’s Data Use Agreement 
with CMS (the “DUA”), which precluded Dow Jones from 
disclosing information about individual doctors even in the 
course of newsgathering unless Dow Jones independently 
identified them as malfeasors.   

See Opp., Ex. F.  In other words, Dow Jones identified nearly 10% of providers – 75,000 – as 

billing in a way the government considers to be indicative of fraud.  The reporters and editors 

working on the Series selected some of these 75,000 for follow-up.  Despite onerous 

restrictions in place due to the 1979 Injunction, they were able to corroborate that dozens 

were likely involved in wrongdoing.  This included individuals later indicted or stripped of 

their medical licenses.  Plaintiffs dispute none of this.17 

As much as Plaintiffs may deride the idea of permitting the press and the public to 

“act as a self-appointed OIG,” Opp. 31, Plaintiffs concede by their silence that this same 

                                                 
17  Nor is it relevant that some of those identified by Dow Jones were already under govern-
ment investigation.  The interest asserted here is not in deputizing the press to act as 
healthcare police.  The interest is monitoring fraud and the government’s ability to combat it. 
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principle is the norm with government expenditures.  Dow Jones Mot. 15-16.  The concept of 

public oversight over public expenditures should not be novel to Plaintiffs, given that their 

constituents are among the largest recipients of taxpayer dollars.  Dow Jones showed how the 

government has embraced the value of “crowdsourcing” accountability by making payment 

data public.  For example, the salaries of nearly all federal employees, including doctors, 

have been public under federal regulations issued in 1985.  Payments to lawyers appointed 

by courts to represent indigent defendants, along with payments to outside lawyers retained 

by the government, are public as well.  See Dow Jones Mot. 15; 1 C.F.R. § 305.87-3.  More 

generally, the American Recovery and Reinvestment Act of 2009 required the creation of 

“recovery.gov,” which shows the distribution of all Recovery funds by federal agencies and 

how recipients spend those funds.  Dow Jones Mot. 15. 

In the past, Plaintiffs claimed Medicare doctors were uniquely immune from over-

sight because they were not government employees.  See, e.g., Br. for Movant-Intervenor 

American Medical Association, Consumers’ Checkbook v. HHS, No. 07-5343, at 25 (D.C. 

Cir. May 1, 2008).  Faced with the fact that private lawyers paid with government funds are 

subject to transparency requirements, Plaintiffs try out a new distinction:  “It is patients, not 

HHS, who select treating physicians.  This fact demonstrates the inaptness of Dow Jones’ 

comparison of public disclosure of physicians’ income from Medicare to disclosure of the 

salaries of government employees and payments to government-appointed lawyers.”  Opp. 

16 (citation omitted).  This is wrong as a factual matter, because HHS regulations do 
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determine which providers qualify to participate in Medicare.18  But even were Plaintiffs not 

wrong on the facts, it is unclear why the role of government and patient in choosing 

providers should distinguish between uses of public funds that are kept secret, and those that 

are subject to public oversight.19 

Finally, Plaintiffs do not refute that the 1979 Injunction is so reviled that Senators 

Grassley and Wyden have recently introduced bipartisan legislation specifically to override it 

– surely a dubious distinction for a decades-old district court injunction.  Seeking to make 

lemonade out of lemons, Plaintiffs claim that the fact this bill has not yet passed “is evidence 

of Congress’s view that no changes in Medicare or the state of medicine generally justify 

altering the current state of the law, as reflected in this Court’s judgment.”  Opp. 33.  It defies 

logic – and displays willful blindness to how Congress works (or fails to work) – to claim 

Congress “ratifies” a court decision when a bill to overturn that decision is introduced but not 

immediately passed.  Nor does Albemarle Paper Co. v. Moody, 422 U.S. 405, 414 n.8 (1975), 

cited by Plaintiffs (Opp. 33), stand for that proposition.  Rather than simply fail to pass a bill, 

                                                 
18 See, e.g., http://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNProducts/downloads//Quick_Reference_New_Provider.pdf, at 1 (“In order for 
providers or suppliers to participate in and receive payment from the Medicare Program, they 
must meet the eligibility requirements for program participation.  For some providers, this 
includes a certification of compliance with the conditions of participation, or standards, set 
forth in Federal regulations.”). 
19  Similarly, one AMA trustee complains that “I am neither a government employee nor a 
government contractor.  I am a private physician.  That some of the patients I treat happen to 
be insured by the Medicare program should not give the government license to disclose my 
income from that program.”  McAneny Decl. ¶ 20.  Dr. McAneny may not consider herself a 
government contractor, but that does not change the fact that she, like private lawyers 
retained to represent governmental entities or indigent clients, receives public money.  With 
that money comes public oversight.  As Senator Grassley explained, there is no reason for 
Medicare providers to be uniquely exempt from oversight.  Dow Jones Mot. 16. 
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Congress in that case explicitly “ratified [one] construction of the Act.”  According to the 

Court, “[a] Section-by-Section Analysis of the Conference Committee’s resolution notes that 

‘(a) provision limiting class actions was contained in the House bill and specifically rejected 

by the Conference Committee.’”  It is one thing to say a Court should not read into a statute a 

provision that was explicitly rejected by a conference committee in favor of an alternative 

approach.  It is quite another to say that every bill that does not immediately become law is 

an endorsement of the status quo. 

Similarly, that “HHS has also repeatedly confirmed its commitment to maintaining 

the confidentiality of the records,” Opp. 25, is grounds for vacating the injunction, not 

maintaining it.  Though in the past it acquiesced in the 1979 Injunction’s conclusion that this 

data should not be released, HHS has carefully explained that it must be free to evaluate the 

balance between the public and private interests on a case-by-case basis, as FOIA requires.  

HHS has recognized that it is required to “review . . . agency policy” and “reflect any 

changes in the facts and the law, and not outdated assumptions and legal frameworks long 

since abandoned.”  HHS Resp. 18.  That the government has not engaged in that inquiry 

since 1979 does not mean it must forever enforce an injunction that, it is now clear, went 

beyond the statutory authority to issue and does not adapt to the changes in the program it is 

tasked with overseeing.20 

                                                 
20   Plaintiffs today filed a twenty-two page supplemental brief in response to HHS, without 
seeking leave as required by Local Rule 3.01(c).  Presuming it is not stricken, see U.S. v. 
Morse, 2007 WL 3379771 (M.D. Fla. 2007) (Howard, J.), Dow Jones may request the 
opportunity to respond after reviewing Plaintiffs’ supplemental brief. 
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CONCLUSION 

The Rule 60 pleadings the parties have filed compel a conclusion that changes in the 

contours of issues FMA v. HEW decided in granting the 1979 Injunction, in the governing 

law underlying it, and in public policy, render continued enforcement “detrimental to the 

public interest” and no longer equitable.  Horne, 129 S. Ct. at 2593, 2596-97; Fed. R. Civ. P. 

60(b)(5).  As HHS has pointed out, the statutory bases do not now support the sweeping 

permanent relief issued in 1979.  Increased public disclosure of government payment data in 

general – and Medicare payment data especially – and the expanding role of Medicare in the 

scheme of federal programs and expenditures, as well as changes in FOIA and privacy law, 

have combined to erode the 1979 Injunction’s legal and factual underpinnings.  Dow Jones, 

therefore, respectfully moves for an order vacating the Final Declaratory Judgment and 

Permanent Injunction entered in this case on October 22, 1979. 
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